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A defendant may be convicted of child molestation based on “generic” testimony

from the victim — “testimony describing a series of essentially indistinguishable acts of
molestation.” (People v. Jones (1990) 51 Cal.3d 294, 299-300 (Jones).) Because such

testimony may fail to establish when the acts underlying the charges occurred, serious

problems with the ex post facto application of newly enacted sentencing statutes may

arise. This is such a case. We conclude it is the prosecution’s responsibility to prove to

the jury that the charged offenses occurred on or after the effective date of the statute

providing for the defendant’s punishment. When the evidence at trial does not establish

that fact, the defendant is entitled to be sentenced under the formerly applicable statutes

even if he raised no objection in the trial court.

A jury convicted Michael Robert Hiscox on 11 counts of lewd and lascivious

conduct with a child. (Pen. Code, § 288.)1 Each count included a finding of “substantial

sexual conduct” under section 1203.066, subdivision (a)(8). The jury also found the

*

Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is

certified for publication with the exception of part 1 and part 2.

1 Further statutory references are to the Penal Code.



offenses involved multiple victims under sections 667.61 and 1203.066, subdivision
(@)(7). The court applied section 667.61 to impose 11 consecutive terms of 15 years to
life.

On appeal, Hiscox contends: (1) evidence of his confession was improperly
admitted because the confession was procured by promises of leniency; (2) the admission
of “generic” testimony by the victims describing the incidents of abuse denied him the
rights to unanimous jury verdicts, to present a defense, to due process, and resulted in
verdicts based on insufficient evidence; (3) his sentencing under section 667.61 violated
the ex post facto clauses of the state and federal constitutions; (4) findings made by the
court for the purpose of sentencing under section 667.61 violated the Blakely rule
(Blakely v. Washington (2004) 542 U.S. 296); and (5) the court failed to understand its
discretion to impose concurrent sentences under section 667.61.2

We conclude the confession was properly admitted, and there was no error in the
admission of “generic testimony.” However, we agree that sentencing under section
667.61 was prohibited by ex post facto principles. We remand for resentencing under the
law in effect before the effective date of that statute. Our resolution makes it unnecessary
to address Hiscox’s fourth and fifth claims of error.

The offenses were committed while Hiscox was living with Theresa C., the
victims” mother. We discuss further relevant facts in connection with Hiscox’s claims.

DISCUSSION
1. The Confession

During the investigation of the crimes, Deputy Diana Freese asked Theresa C. to
come to the sheriff’s office and make a “pretext call” to Hiscox. The call was placed
from Freese’s office, and tape recorded, for the purpose of obtaining incriminating

statements from Hiscox.

2 The third, fourth, and fifth claims of error were raised in a supplemental opening
brief.



Theresa C. began by asking Hiscox about her three sons’ report that he had
molested them. She was particularly concerned about C., who was having psychological
problems, and asked Hiscox to tell her specifically what he had done. After several
denials, Hiscox said “I don’t know what | can even talk to you about. Law
Enforcement’s already contacted me. They’re investigating me.” Hiscox remained
noncommittal, and Theresa C. said, referring to C.: “Give me a —ing break. He’s
embarrassed. He’s humiliated. He feels like he’s gonna be called a fagot [sic]. | mean,
Jesus Christ, you’re their dad.[3] It’s time to f—ing pull it together and help them, you
know, get over it. Screw Law Enforcement. We need to get this . . . | need my kids ok.”
Hiscox said, “I can’t help them if they throw me in jail.” Theresa C. replied: “Well,
they’re not gonna throw you in jail if you help them. F— them. We’ll just get them out
of the picture. I justneed himtogoto...ljustneed... 1 justneed [C.]to be ok.”

Hiscox remained reluctant. Theresa C. said: “It’s just us. | don’t want Social
Services or anybody else in my life. | just want [C.] not to kill himself, ok.” Hiscox

commented, “l need not to go to jail, so | can help.” A little later, the following exchange

occurred:

“[Theresa C.] Well, they [the boys] haven’t said anything yet. They don’t have an
appointment yet.

“H[iscox] They haven’t said anything to who yet? They told ... They called
the Sheriff.

“[Theresa C.] They talked to a Detective, which is an initial report. They haven’t

done ... There’s like, | guess, there’s something called a CAST screening or something.
And they haven’t done that yet. | haven’t talked to the Detective to make the
determination. | haven’t been home yet.[4]

“H[iscox] Mm hmm.

3 Hiscox was not the boys’ biological father, but it was established in this
conversation that he had been a father figure for them.

4 Theresa C. was out of town when her sons first reported the abuse.



“[Theresa C.] ...enough ... Nobody’s gonna do anything unless | want them to.
And alls | want is for [C.] to be ok and for [D.] to be ok. | know the Detective got called.
| talked to him.”

Eventually, Hiscox began making admissions. He remained suspicious, however,
saying at one point “Theresa, | don’t know if you’re calling me from the Police Station. |
don’t know anything.” He also told Theresa C., “Theresa, everything I’m telling you, can
send me to prison forever.” Toward the end of the conversation, there was this exchange:
“H[iscox] Alls I know is I’ve told you now and you’re gonna send me to jail
with it. And I’'m really sorry and | want to help [C.], but | don’t know what to do.
“[Theresa C.] Well ... Oh, God.

“HJiscox] But it’s all I can do to help you is to tell you, so | did.”

The trial court granted the prosecution’s motion to admit the tape of the phone call
into evidence, and denied Hiscox’s motion to suppress the evidence. Hiscox claims the
court erred.

“In order to introduce a defendant’s statement into evidence, the People must
prove by a preponderance of the evidence that the statement was voluntary. [Citation.] If
a statement is found to be involuntary, the statement and other evidence derived from it
are inadmissible for any purpose. [Citation.] When, as here, the interview was tape-
recorded, the facts surrounding the giving of the statement are undisputed, and the
appellate court may independently review the trial court’s determination of voluntariness.
[Citation.]

“We rely upon the cardinal rule of the Supreme Court regarding the admission of a
defendant’s statement: ‘[W]here a person in authority makes an express or clearly
implied promise of leniency or advantage for the accused which is a motivating cause of
the decision to confess, the confession is involuntary and inadmissible as a matter of law.
[Citation.]” [Citation.] This rule raises two separate questions: was a promise of
leniency either expressly made or implied, and if so, did that promise motivate the subject
to speak?” (People v. Vasila (1995) 38 Cal.App.4th 865, 873; see also People v. Maury
(2003) 30 Cal.4th 342, 404; People v. Ray (1996) 13 Cal.4th 313, 339-340.)
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Accepting for purposes of argument Hiscox’s claim that Theresa C., by acting as
an agent of the sheriff’s department, occupied the position of a “person in authority” and
made implied promises of leniency during the phone conversation, we think it is clear
that Hiscox’s statements were not motivated by those promises. He voiced his concern
about the penal consequences of the conversation before, during, and after he made the
incriminating statements. He was under no illusion that his statements would not expose
him to imprisonment. His repeatedly expressed desire to help Theresa C. and her sons
deal with the problems caused by the molestations was the predominant motivating cause
of the confession. While Theresa C. was deceptive during the conversation, “[t]he courts
have prohibited only those psychological ploys which, under all the circumstances, are so
coercive that they tend to produce a statement that is both involuntary and unreliable.
[Citations.]” (People v. Ray, supra, 13 Cal.4th at p. 340.) We conclude Hiscox’s

statements were neither involuntary nor unreliable.

2. The *“*Generic Testimony’” Issues

Hiscox raises a series of claims concerning the victims’ nonspecific, “generic”
testimony describing the molestations. (See Jones, supra, 51 Cal.3d at pp. 299-300.) He
concedes that each was rejected by our Supreme Court in Jones, but contends Jones is
inconsistent with federal standards. We, of course, are bound to follow Jones. (Auto
Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) Accordingly, none of

Hiscox’s “generic testimony” arguments can prevail in this court.

3. The Ex Post Facto Violation

Hiscox was sentenced under section 667.61, sometimes referred to as the “One
Strike Law.” This statute, which took effect on November 30, 1994, requires
indeterminate life terms for certain sex offenses. (People v. Wutzke (2002) 28 Cal.4th
923, 926, 929; 3 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Punishment, § 386
et seq., pp. 516 et seq.) The sentences prescribed by section 667.61 greatly exceed the
determinate sentences previously available for violations of section 288. Therefore, the

ex post facto clauses of the United States and California Constitutions preclude



sentencing under section 667.61 for offenses committed before November 30, 1994,
(People v. Alvarez (2002) 100 Cal.App.4th 1170, 1178.)°

Here, the amended information charged all 11 counts under section 288 as
occurring “on or about the years of 1992 through 1996.” The jury was instructed that
Hiscox was accused of committing the charged offenses “on or about a period of time
between 1992 and 1996,” and that *“in order to find the defendant guilty, you must
unanimously agree upon the commission of the same specific act or acts constituting the
crime or all of the acts described by the alleged victim[s] within the period alleged. It is
not necessary that a particular act or acts committed so agreed upon be stated in the
verdict.”

It is clear that neither the prosecution, the defense, nor the court realized that the
effective date of section 667.61 presented a problem of proof regarding when the charged
offenses were committed. The prosecutor did not ask the victims to identify when they
were molested with any specificity. The evidence did not reliably connect the various
charges to any time frame other than the period between 1992 and 1996. The court did
not instruct the jury that its findings under section 667.61 were restricted to offenses
committed on or after November 30, 1994, and defense counsel raised no ex post facto
objection. The probation officer who recommended sentencing under section 667.61
erroneously described Hiscox’s relationship with Theresa C., which led to the
molestations, as beginning in 1995.

The Attorney General concedes that an ex post facto violation resulting in an
unauthorized sentence may be raised on appeal even if the defendant failed to object
below. (People v. Zito (1992) 8 Cal.App.4th 736, 741-742.) However, the Attorney
General contends Hiscox’s sentences were “unauthorized” only if an ex post facto

violation is clear and correctable independent of any factual issues presented by the

5 The federal and state ex post facto clauses are interpreted the same way. For
simplicity’s sake, we refer to them as a single constitutional provision. (People v. Frazer
(1999) 21 Cal.4th 737, 754, tn. 15, disapproved on other grounds in Stogner v. California
(2003) 539 U.S. 607, 610.)



record. For this proposition, he relies on People v. Scott (1994) 9 Cal.4th 331, 354
(Scott): “Although the cases are varied, a sentence is generally ‘unauthorized” where it
could not lawfully be imposed under any circumstance in the particular case. Appellate
courts are willing to intervene in the first instance because such error is “clear and
correctable’ independent of any factual issues presented by the record at sentencing.
([People v.] Welch [(1993)] 5 Cal.4th 228, 235.)”

The Attorney General then refers to the trial record, in light of the prosecutor’s
closing argument that the “easiest way” for the jury to unanimously agree on specific acts
would be to consider the counts as if they were based on certain acts committed in certain
residences, such as the first and last acts the victims described as occurring on multiple
occasions. The Attorney General concludes two counts may reasonably be related to
conduct occurring before the effective date of section 667.61, eight counts may
reasonably be related to conduct occurring after the effective date, and one count can
only be viewed as relating to conduct occurring after the effective date. He thus concedes
that resentencing is required on two counts. As to the eight counts that might have been
based on acts occurring after the effective date, he contends there was no ex post facto
violation, or in the alternative that Hiscox forfeited his ex post facto claim by failing to
object at sentencing, where the record might have been further developed to ascertain a
timeline with some specificity. Were we to decide both that the evidence is insufficient
to establish when the acts occurred, and that Hiscox did not forfeit his claim by failing to
object, the Attorney General suggests it would be appropriate to remand for further
development of the record.

Hiscox contends any forfeiture of his ex post facto claim would be the result of
ineffective assistance of counsel. He argues the prosecutor’s comments cannot be relied
on to establish the time of his offenses because they were clearly only suggestions, and
the unanimity instruction permitted the jury to find him guilty without ever deciding
when the offenses were committed. Hiscox claims it is impossible on this record to know
whether even one verdict was based on an act committed when section 667.61 was in

effect, and therefore he cannot be sentenced under that statute. He also asserts it would



be a violation of his right to a jury trial to permit the trial court at sentencing to determine
which acts supported the jury’s verdicts.

We conclude the ex post facto claim is not forfeited, and the prosecution’s failure
to establish the time of the offenses at trial precludes sentencing under section 667.61.
When a failure of proof by the prosecution results in a trial record that is inadequate to
support a sentence, Scott does not require an objection at sentencing to preserve a claim

of error. The Scott court’s reference to error that is “ “clear and correctable’ independent
of any factual issues presented by the record at sentencing” refers to the record developed
post-trial for purposes of sentencing, not to the trial record. This is clear from the high
court’s acknowledgment that error is not waived by failure to object to an “unauthorized”
sentence resulting from a misapplication of section 654. (Scott, supra, 9 Cal.4th at

p. 354, fn. 17.) In order to determine whether a defendant has been subject to the
multiple punishment prohibited by section 654, an appellate court must resort to an
examination of the trial record (just as the Attorney General examines the record here in
an attempt to establish that some of Hiscox’s offenses occurred before the effective date
of section 667.61). Thus, such error is correctable “independent of any factual issues”
developed for the sentencing hearing, but not without regard to those developed at trial.
(See also People v. Welch, supra, 5 Cal.4th at p. 235 [“unauthorized” sentences
“generally involve pure questions of law that can be resolved without reference to the
particular sentencing record developed in the trial court” (italics added)].)

The ex post facto claim is thus properly before us. It must be resolved on the basis
of the trial record. Any failure to establish whether Hiscox’s offenses occurred before or
after the effective date of section 667.61 could not be cured at the sentencing hearing,
either in the first instance or on remand from this court. In Jones, supra, our Supreme
Court articulated “the minimum quantum of proof necessary to support a conviction on
one or more counts based on [] generic testimony” from victims of child molestation. (51
Cal.3d at p. 314.) “The victim, of course, must describe the kind of act or acts committed
with sufficient specificity, both to assure that unlawful conduct indeed has occurred and

to differentiate between the various types of proscribed conduct (e.g., lewd conduct,
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intercourse, oral copulation or sodomy). Moreover, the victim must describe the number
of acts committed with sufficient certainty to support each of the counts alleged in the
information or indictment (e.g., ‘twice a month’ or ‘every time we went camping’).
Finally, the victim must be able to describe the general time period in which these acts
occurred (e.g., ‘the summer before my fourth grade,” or *during each Sunday morning
after he came to live with us’), to assure the acts were committed within the applicable
limitation period.” (Id. at p. 316, italics in original.) Compliance with these three
minimum prerequisites is essential to preserve the defendant’s right to a unanimous jury
verdict. (Id. at p. 321.)

The limitation on punishment under section 667.61 imposed by the ex post facto
clause is no different, for our purposes, than the limitation period mentioned by the Jones
court. A prosecutor who relies on generic testimony to support a child molestation
charge must establish a time frame for the offenses sufficient to bring them within the
scope of any statutory or constitutional limitation on punishment. We do not believe the
Jones court, when it laid out the quantum of proof necessary for generic testimony to
comply with the requirements of due process, contemplated that a failure to establish the
minimum prerequisites at trial could be cured by judicial factfinding at the sentencing
hearing. Such a procedure would raise serious Sixth Amendment concerns. The right to
a jury trial requires that “[a]ny fact (other than a prior conviction) which is necessary to
support a sentence exceeding the maximum authorized by the facts established by a plea
of guilty or a jury verdict must be admitted by the defendant or proved to a jury beyond a
reasonable doubt.” (United States v. Booker (2005) 543 U.S. 220, ;125 S.Ct. 738,
756.) “When a judge inflicts punishment that the jury’s verdict alone does not allow, the
jury has not found all the facts ‘which the law makes essential to the punishment,’
[citation], and the judge exceeds his proper authority.” (Blakely v. Washington, supra,
542 U.S. 296, 304.)

The maximum penalty that may be imposed on Hiscox depends on whether he
committed his offenses before or after the effective date of section 667.61. Therefore, to

invoke the sentencing provisions of section 667.61 the prosecutor had to prove to the jury
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that Hiscox committed those offenses on or after the statute’s effective date. We agree
with Hiscox that it is inappropriate to rely on the prosecutor’s closing argument to
correlate the charged crimes with the acts described by the victims. The prosecutor
clearly explained that her breakdown of the offenses was not the only way to link the
charges to Hiscox’s conduct, but merely “the easiest way” to consider the evidence,
which provided “many ways to find the defendant guilty.” Actually, the easiest path for
the jury to follow was suggested by the unanimity instruction — agreeing that Hiscox
committed all the acts described by the victims. J. and C. described many more acts of
molestation than were charged against Hiscox. Thus, the jury could have returned guilty
verdicts without considering when any particular offense occurred.6

Since the jury was not asked to make findings on the time frame within which the
offenses were committed, the verdicts cannot be deemed sufficient to establish the date of
the offenses unless the evidence leaves no reasonable doubt that the underlying charges
pertained to events occurring on or after November 30, 1994. (Chapman v. California
(1967) 386 U.S. 18, 24.) It would be inappropriate for us to review the record and select
among acts that occurred before and after that date, or to infer that certain acts probably
occurred after that date. Hiscox has a constitutional right to be sentenced under the terms
of the laws in effect when he committed his offenses. For a court to hypothesize which
acts the jury may have based its verdicts on, or what dates might be attached to certain
acts based on ambiguous evidence, would amount to “judicial impingement upon the
traditional role of the jury.” (Blakely v. Washington, supra, 542 U.S. 296, 309.)

Under this scope of review, none of the eleven counts can be deemed to relate to
conduct occurring on or after the effective date of section 667.61. Hiscox lived with
Theresa C. and her children in three different residences between 1992 and 1996. None
of the witnesses were certain about when the moves between these residences occurred

(though it appears most likely that the final move to a house in Arcata happened before

6 It would have been a simple matter for the verdict forms to ask the jury to find
whether each offense was committed on or after November 30, 1994.
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the school year began in 1994). Thus, the testimony regarding where the offenses were
committed does not show whether they happened before or after section 667.61 took
effect. The one offense the Attorney General contends was certainly committed after
November 30, 1994 is count eleven, a charge of molestation against D. The Attorney
General reasons that because D. testified he was first molested in the first grade, and he
was born in 1989, the offense against him must have occurred after 1994.

We disagree. As Hiscox points out, there was no testimony regarding D.’s age
when he entered first grade. Furthermore, D.’s testimony was indefinite. He said the
molestation began when he was “probably about first grade.” He also testified that he
was “about fourth grade” when he, his brothers, and his mother stopped living with
Hiscox. Theresa C. was reasonably certain that she and Hiscox separated in September
1996. If D. were in fourth grade in 1996, presumably he would have been in first grade
in 1993. On this state of the evidence, it simply cannot be said the prosecutor succeeded
in establishing that any particular offense was committed when section 667.61 was in
effect.

DISPOSITION
The convictions are affirmed. The sentences are vacated, and the matter is

remanded for resentencing under the law in effect prior to November 30, 1994,

Parrilli, J.
We concur:

McGuiness, P. J.

Siggins, J.
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